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be held, sponsored either by the Com-
mission or jointly with other inter-
ested parties, to discuss individual 
projects or other topics of general in-
terest. Interested parties may also re-
quest meetings with Commission staff 
to discuss specific projects or issues. 
The availability of staff for such meet-
ings will be dictated by work load. Dur-
ing this time, interested parties may 
also attend, and participate in, Com-
mission meetings where the various as-
pects of the plan are discussed. Written 
comments will also be accepted during 
the plan preparation period. 

(d) Review of draft plan. Following re-
lease of the draft plan, interested par-
ties will be given thirty days within 
which to provide formal written com-
ments. During this time, interested 
parties may request meetings with 
Commission staff to discuss aspects of 
the draft plan. The Commission will 
also receive comments on the draft 
plan at appropriate times during regu-
larly scheduled Commission meetings. 
The Commission may, at its discretion, 
convene one or more public meetings 
to discuss issues related to the draft 
plan. 

(e) Final plan. The release of the final 
plan will be announced in the media 
and copies made available to the pub-
lic. As warranted, the Commission may 
hold one or more meetings to brief in-
terested parties on the final plan. 

(f) Amendments to the plan. The oppor-
tunities for agency consultation and 
public involvement described above 
will also be provided each time the 
Commission undertakes a comprehen-
sive revision of the plan. In addition, 
the Commission will give appropriate 
public notice and grant an opportunity 
to comment at such times as the Com-
mission is considering other, less com-
prehensive amendments. Section 
10005.21 provides additional informa-
tion on how agencies and the public 
may become involved in the plan 
amendment process. 

§ 10005.8 Mitigation obligations. 
While the Act authorizes the Com-

mission to undertake a wide range of 
general planning and mitigation activi-
ties, it also specifies certain projects or 
groups of projects that the Commission 
is to implement. The Commission con-

siders these obligations from the Act 
to be integral components of the miti-
gation and conservation plan and of 
the planning process used to develop 
this plan. From the perspective of the 
plan, two issues are germane. These are 
the extent to which these obligations 
must take priority over other projects, 
either in terms of funding or sequenc-
ing and the extent to which there is 
flexibility in the specific actions to be 
taken in fulfillment of these obliga-
tions. Through this planning rule and 
other means the Commission will en-
sure that interested parties are made 
aware of the implications of these obli-
gations in order that they might use 
this information when participating in 
the development and implementation 
of the plan. 

(a) Description of mitigation obliga-
tions. Obligations principally derive 
from three portions of the Act: Title II, 
section 304, and section 315. Following 
is a description of the obligations con-
tained in each. 

(1) Title II. Title II authorizes funding 
and provides guidance for completion 
of certain features of the Central Utah 
Project. It also provides for Commis-
sion involvement in several specific ac-
tivities relating to Central Utah 
Project mitigation, including funding 
for specific Section 8 mitigation activi-
ties. In the future, additional Title II 
features will be implemented. These 
will be subject to environmental re-
view through NEPA or other applicable 
Federal laws and will, in many in-
stances, be coupled with mitigation 
measures. Section 301(f)(3) of the Act 
directs that priority be given for fund-
ing of mitigation measures that are as-
sociated with Central Utah Project fea-
tures identified in either Title II or III 
of the Act that have been, or will be, 
authorized through compliance with 
NEPA. 

(2) Section 304. This section directs 
that mitigation and conservation 
projects contained in the DPR be com-
pleted and that this be accomplished in 
accordance with the DPR and the 
schedule specified in section 315 of the 
Act. Several elements of the DPR have 
been either completed or initiated. 

(3) Section 315. This section identifies 
several mitigation and conservation 
projects that are to be implemented to 
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enhance fish, wildlife, and recreation 
resources. It also identifies the funds 
that are to be authorized for each 
project. Initial phases of selected sec-
tion 315 projects have already received 
Commission funding approval. Addi-
tional section 315 projects have under-
gone substantial review and detailed 
implementation plans have, in some 
cases, been prepared. 

(b) Commission policy on fulfilling obli-
gations. As referenced in § 10005.5, Sec-
tion 301(f)(1) and (2) of the Act provides 
for re-programming of Section 8 funds 
to other projects in accordance with 
the plan and/or following appropriate 
public involvement and agency con-
sultation, and provided ‘‘that the bene-
fits to fish, wildlife, or recreation will 
be better served’’ by doing so. The 
Commission interprets this as giving 
the Commission broad discretion to de-
termine, with appropriate agency con-
sultation and public involvement, 
whether to implement projects delin-
eated in the above stated sections and, 
should the Commission choose to im-
plement these, the form that this im-
plementation will take. 

(1) This notwithstanding, the Com-
mission recognizes that the projects 
referenced in Title II, Section 304, and 
Section 315 have, in most cases, under-
gone considerable planning as well as 
agency and public scrutiny. Their in-
clusion in the Act represents a con-
sensus among Federal and state agen-
cies, water developers, and the national 
and state environmental communities 
that these mitigation measures have 
merit. Further, NEPA proceedings 
have, in some instances, been com-
pleted. 

(2) Absent the plan, the Commission 
will rely on Title II, Section 304, and 
Section 315 as the principal guidance in 
authorizing projects. Once adopted, the 
plan will become the principal form of 
guidance. In selecting projects for the 
plan, mitigation measures referenced 
in Title II, Section 304, and Section 315 
will be given priority consideration. 
They will, however, be subjected to the 
same analysis as other proposed 
projects. Should these projects be 
found to not meet the Commission’s 
standards for project approval, they 
will be rejected. Title II, Section 304, 
and Section 315 projects that meet 

Commission standards will only be su-
perseded in the plan if it can be dem-
onstrated that the contributions to be 
made by other projects proposed 
through the project solicitation proc-
ess significantly outweigh those of the 
aforementioned Title II, Section 304, 
and/or Section 315 projects. 

(3) Regardless, the Commission will 
retain flexibility regarding how Title 
II, Section 304, and Section 315 projects 
will be implemented. Interested parties 
may, if they choose, propose modifica-
tions or enhancements to these 
projects through the normal project so-
licitation process. The Commission 
will pay particular attention to pro-
posals that will accomplish Title II, 
Section 304, or Section 315 measures at 
lower cost, thereby freeing up funds for 
heretofore unidentified projects. 

(4) The Commission is aware that fu-
ture NEPA procedures related to the 
development of Title II features may 
result in the identification of addi-
tional impacts and mitigation meas-
ures. The Commission considers imple-
mentation of measures that result 
from a formal NEPA procedure to be 
non-discretionary. The Commission 
recognizes a commitment to imple-
ment such measures as are within its 
authority. Further, in accordance with 
Section 301(f)(3), the Commission is 
committed to giving these measures 
high priority. In order to ensure that 
such measures are consistent with the 
Commission’s overall program, and can 
be implemented within budget, the 
Commission will take an active role in 
NEPA procedures that are likely to re-
sult in significant mitigation obliga-
tions for the Commission. 

(5) If the Commission chooses not to 
implement a mitigation measure or, 
for any reason be unable to implement 
a measure resulting from NEPA proce-
dures, the Commission will conduct, or 
cause to have conducted, a supple-
mental environmental evaluation to 
determine suitable alternative mitiga-
tion measures. The Commission will 
implement the findings of that evalua-
tion to the extent possible. The only 
exception will be when the Commission 
proposes to substitute an equivalent 
mitigation measure that meets with 
the approval of applicable Federal, 

VerDate Aug<31>2005 01:11 Oct 27, 2006 Jkt 208181 PO 00000 Frm 00978 Fmt 8010 Sfmt 8010 Y:\SGML\208181.XXX 208181jc
or

co
ra

n 
on

 P
R

O
D

P
C

62
 w

ith
 C

F
R



969 

Utah Reclamation Mit. and Con. Com. § 10005.10 

State, or Tribal fish and wildlife agen-
cies, the Secretary of the Interior, and 
other affected parties. 

(6) In order to assist agencies and 
other interested parties in under-
standing the scope of the obligations 
contained in Title II, Section 304, and 
Section 315, and others that may arise 
in the future, the Commission will, at 
the time it invites recommendations 
on measures to be included in the plan, 
prepare and distribute a list of projects 
that the Commission considers to be 
obligations as defined in this section. 

§ 10005.9 Relationship of the plan to 
congressional appropriations and 
Commission expenditures. 

(a) The plan itself does not constitute 
a commitment of resources for any 
given project. The commitment to ex-
pend resources is dependent upon Con-
gressional appropriation, and, fol-
lowing this, Commission approval of 
specific projects. 

(b) The Commission will rely on the 
plan as the primary source of informa-
tion for the development of the agen-
cy’s annual budget. For each fiscal 
year, projects identified in the plan 
will be arranged into a series of pro-
grams based on project type or ecologi-
cal and geographical associations. 
These programs will serve as the basis 
for the agency’s budget request. 

(c) Once the budget request is formu-
lated and submitted to the Congress, 
the request may be altered or reformu-
lated by the Congress before the appro-
priation statute is finally approved. 
The appropriation statute will then 
control the implementation of the 
plan. In light of the controlling nature 
of the appropriation statute over the 
implementation of the plan, the plan 
must maintain sufficient flexibility to 
allow adjustments to comply with ap-
propriations. The amendment process 
described in § 10005.21 provides the 
mechanism for modifying the plan to 
correspond to changes in Congressional 
appropriations. Changes to the annual 
project portfolio will, in most in-
stances, constitute a ‘‘substantive’’ 
amendment as described in § 10005.21. 

(d) Once appropriations have been ap-
proved by the Congress, the plan will 
serve as the principal guidance to the 
Commission in entering into agree-

ments and approving the expenditure 
of funds for specific projects. 

§ 10005.10 Relationship of the plan to 
the authorities and responsibilities 
of other agencies. 

Within Utah, several federal agen-
cies, state agencies, and tribal govern-
ments have authorities and responsibil-
ities related to the management of fish 
and wildlife resources, through man-
agement of the resource itself, through 
management of the land and water 
upon which fish and wildlife depend, or, 
in the case of Federal reclamation 
projects, through involvement in miti-
gation activities. The Act specifically 
recognizes the authority of other Fed-
eral and State agencies to take actions 
in accordance with other applicable 
laws. The guidance for this is provided 
by Section 301(a)(2), which states that 
‘‘Nothing herein is intended to limit or 
restrict the authorities of Federal, 
State, or local governments, or polit-
ical subdivisions thereof, to plan, de-
velop, or implement mitigation, con-
servation, or enhancement of fish, 
wildlife, or recreation resources in the 
State in accordance with applicable 
provisions of Federal or State law.’’ In 
preparing and implementing its plan, it 
is the Commission’s intent to form a 
cooperative partnership with other 
agencies having fish, wildlife, and 
recreation responsibilities and authori-
ties, both recognizing and relying upon 
their authorities. The Commission rec-
ognizes that these agencies may have 
specific legal obligations to take ac-
tions to maintain or restore fish, wild-
life, or recreation resources that are 
independent of Commission mandates. 
While the Commission will, as appro-
priate, authorize the use of funds to 
complement the resource protection 
and restoration activities of these 
agencies, Commission involvement 
should not be viewed as a replacement 
for funding or other actions that are 
rightfully the responsibility of another 
agency. 

(a) Agencies with land management au-
thority. The Commission recognizes 
that the Federal government, the State 
of Utah, and applicable Indian tribes 
each own and/or manage lands that are 
important to fish and wildlife resources 
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